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become a dangerous instrument, and one 
quito susceptible of abuse. But that is 
no reason why it should be discounte- 
nanced. There is no good thing which 
is not liable to abuse, and often the more 
liable, in proportion to its value. But 
this should not induce us to relinquish 
it, but rather to study more carefully to 
guard against its abuse. The most unfor- 
tunate thing in regard to this, as in regard 
to all others, is, that men's confidence in 
themselves is quite liable to be in the in- 
verse ratio of the confidence of others in 
them, so that precisely these men who 
require most sedulously to be hedged in 
against committing high-handed wrong 
and abuse, are those whom it is the most 
difficult to restrain. Thus it often hap- 
pens that the class of men with whom 
an extended discretion is least safely to 
be trusted, are the very men most ambi- 
tious of assuming such an irresponsible 
discretion ; and on the other hand, those 
moat capable of its exercise are the least 
ready to assume it. So in regard to 
judicial discretion in the application of 
customary law, those judges who feel 
the most entitled to confidence commonly 



deserve the least. And while it is said 
bont judicis ampliare jurisdictionem, the 
fact of seeking to enlarge one's jurisdic- 
tion is more common with bad judges 
than with good ones. But the one does 
it to secure justice, and the other to 
gratify his own conceit, and sometimes 
to disappoint the expectations of others ; 
for personal conceit and vindictiveness 
commonly go together. 

But with all this ground of argument 
so justly open against the introduction 
of usage or custom in the exposition of 
written contracts, and all contracts, the 
rule is nevertheless a wise one, and one 
which will be likely to widen as time ad- 
vances. The great wisdom and the great 
difficulty will always be found in defin- 
ing the exceptions, which will be liable to 
be sometimes unjustly multiplied to suit 
the tastes of particular men, and as often 
unjustly narrowed to meet the supposed 
exigency of particular cases. But this 
results from the baseness and the infirmi- 
ties of human nature, and which no hu- 
man forecast can prevent or effectually 
restrain. I. F. R. 



In the Superior Court of the City of New York. 

SAMUEL CARPENTER VS. THE SIXTH AVENUE RAILROAD COMPANY. 1 

1. A collusive settlement of an action, by the parties, to deprive an attorney of his 
costs, made after a notice from the attorney, of his claim, to the defendant, will 
not be allowed to prejudice the attorney's right to enforce payment of his taxable 
costs. 

2. His claim for taxable costs will be protected against a collusive settlement in 
an action upon a tort merely personal, as well as in an action upon contract ; and 
as well against a settlement made before trial as after judgment. 

3. But an attorney, by an agreement between him and his client, that, besides 
taxable costs, he shall receive as a compensation for his services a sum equal to 

1 We are indebted for this case, together with the reporter's note and statement 
of facts, to Chief Justice Bosworth, for which he will please accept our thanks. — 
Eds. Am. Law Register. 
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one-third of the sum recovered, will not acquire any right in the subject-matter 
of such an action, or control oyer it, -which will affect the power of the plaintiff 
to settle and release the claim for damages before a trial has been had. 
4. The reported cases in regard to an attorney's lien, or right to be compensated 
for his costs, classified and considered. 

Before Bosworth, C. J., and Robertson and Moncrief, Js. 
Heard Feb. 15. Decided March 29, 1862. 

Appeal by L. E. Bulkeley, the plaintiff's attorney, from an 
order. 

The plaintiff was injured on the 21st of September, 1860, by a 
collision with one of defendant's cars. About the first of October 
1860, it was agreed between the plaintiff and Mr. Bulkeley, by a 
written and sealed agreement signed by the plaintiff, that Mr. 
Bulkeley should bring a suit to recover damages for the alleged 
injury ; that he should be paid a retaining fee of $75 ; and, as said 
agreement further states, "he is also to receive from me, (the 
plaintiff,) and is empowered to retain out of any moneys received a 
sum equal to one-third of the amount recovered or received on 
account of such claim, besides the taxable costs of suit, for which 
he is to conduct said suit, or compromise, to its termination ; but 
his fee to be at least $500, unless nothing is received from the 
claim." The agreement having been executed, this action was 
commenced by Mr. Bulkeley, as plaintiff's attorney; and on the 
11th of March, 1861, he served on the defendant a written notice, 
signed by him, which states that I (the attorney) "give you notice 
that, by virtue of a special instrument in writing, executed by the 
plaintiff in this action, I hold a lien upon this suit, for costs, counsel 
fees, moneys advanced, &c, to the amount of $500 and upwards, 
and that no payment, settlement, or compromise, in any matter 
relating to this suit, or the claims on which it is founded, will be 
valid or binding, except made through me personally, or on my 
written order." 

On the 9th of May, 1861, after the cause had been noticed for 
trial, and was about being reached, the plaintiff and defendant set- 
tled the action, and for the sum of $150 the plaintiff executed to 
the defendant a full release. The defendant then applied to plain- 
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tiff's attorney to sign a consent that an order of discontinuance be 
entered, and that being refused, moved on an affidavit of the set- 
tlement, and on the release, for leave to enter such an order. The 
moving affidavits did not allege that there was no motive or intent, 
in settling, to deprive the attorney of his costs. The motion wa3 
opposed, on affidavits stating the agreement before mentioned, the 
notice to defendant not to settle, and the services rendered. The 
Court ordered a reference to a referee, to ascertain and report 
" what, if anything, in addition to the taxable costs, would be a 
reasonable compensation to the attorney for the plaintiff, for his 
services in this action from the time of his retainer to the 21st of 
May, 1861." The referee reported the sum of $600. On that 
report, and the affidavits previously mentioned, the motion was 
heard, and an order was made on the 19th of October, 1861, con- 
firming said report, and granting leave to the defendant to enter 
an order of discontinuance, without costs to either party as against 
the other. From that order the attorney of the plaintiff appealed 
to the General Term. 

L. E. Bulkeley, appellant, in person. 

John Slosson, for respondent ; the defendant. 

The opinion of the Court was delivered by 

Bosworth, C. J. — In the following cases, the settlement between 
the parties was made after judgment, and after the prevailing party 
had given notice of his claim to the costs, as attorney of the party 
recovering the judgment, and had forbidden a settlement except 
upon the terms of paying to him the amount of his costs. Martin 
vs. Hawks, 15 J. R. 405 ; Power vs. Kent, 1 Cow. 172 ; Eaight 
vs. Holcomb, 16 How. Pr. R. 160, S. C, Id. 173; Ward vs. Syme, 
9 H., Id. 16 ; Sherwood vs. The Buffalo $ N. 7. City B. B., 
12 How. 136; Booney vs. The Second Avenue B. B. Co., 18 
N. Y. R. 368. 

It was determined, in these cases, that the recovery of the judg- 
ment, and notice by the attorney recovering it, to the adverse 
party, to pay the costs to him, gave him a lien on the judgment, or 
constituted him an equitable assignee of it to the extent of his 
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costs, and the attorney was protected against the settlement 
subsequently made. 

In the following cases, a settlement,, after judgment, between the 
parties, was upheld, the attorney not having given any notice not 
to pay to his client, and there being no collusion to defraud him 
established. Pinder vs. Morris, 3 Gaines R. 165 ; The People vs. 
Mardenbergh, 8 J. R. 335; Graves vs. Eades, 5 Taunton 429; 
Matt vs. Smith, 4 B. & Aid. 466 ; Welsh vs. Hole, 1 Doug. 238. 

The cases last cited establish the doctrine, that an attorney 
recovering a judgment, has not, merely by reason thereof, a lien 
on the judgment, which interferes with the right of the parties to 
make, bona fide, any settlement which they may deem expedient. 
That it is necessary for the attorney to notify the defeated party 
not to pay the costs to his client, to perfect a right to use the judg- 
ment to enforce payment of them; and that until such a notice is 
given, his client may receive payment or discharge the judgment, 
when this is done without any collusion between the parties to 
defraud the attorney of his costs. 

It being established law that the parties, even after judgment 
recovered, may settle it and discharge it, and that the settlement 
will be upheld as against the attorney's claim for costs, in a case 
free from collusion to defraud him, and where he has omitted to 
give notice not to settle without paying to him his costs, it needs 
no authority to show that a settlement, under similar circumstances, 
can be made before trial, and the attorney left to look to his client 
alone for his compensation. This is as far as the court went in 
McDowell vs. The Second Av. R. B. Co., 4 Bosw. 670-679. In 
that case, no notice had been given by the plaintiff's attorney, and 
no intent to defraud the plaintiff's attorney was established, and 
the settlement was held to be conclusive against the attorney's 
claim for his costs. 

There are numerous cases reported where the attorney sought to 
proceed in the action to recover his costs, after the parties had set- 
tled without his intervention, and where he was held concluded by 
it, although there were circumstances of suspicion tending to show 
a case of collusion. The language of the cases is, that he must 
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make out a clear case of collusion, to justify him in proceeding in 
the action, after notice of a settlement of it by the parties: Nelson 
vs. Wilson, 6 Bing. 568 ; Clarke vs. Smith, 6 Man. & Gran. 1051 ; 
and Francis, a Pauper, vs. Webb, 7 Com. Bench, 731, illustrate 
this proposition. See also Goodrich vs. New, 18 How. Pr. R. 189 : 
and Owen vs. Mason, Id. 156. 

In Tovery vs. Payne, 1 B. & Ad. 660, the defendant compro- 
mised with the plaintiff after notice from the plaintiff's attorney not 
to do so without his consent. The action was for an excessive dis- 
tress, and the plaintiff, in support of a rule that the defendants 
show cause why they should not pay to the attorney his costs, cited 
Welsh vs. Hole, Dougl. 238; Bead vs. Dupper, 6 T. R. 361; 
Swaine vs. Senate, 2 N. R. 99 ; and Chapman vs. Sow, 1 Taunt. 
341. The rule was obtained on the grounds, first, that the defend- 
ant procured the plaintiff to give a release by surprise and misrepre- 
sentation ; and, second, that he had no right by compromising the 
action, to deprive the plaintiff's attorney of his lien for costs. 

The court said, " there was no surprise or misrepresentation in 
this case ; and the case is to be distinguished from those cited, 
as being an action for damages purely unliquidated," and dis- 
charged the rule. If a notice by the attorney of a plaintiff to a 
defendant, not to settle or compromise an action without his con- 
sent, deprives the defendant in all cases of the power of settling it, 
except upon the terms of paying the attorney's costs, then Tovery 
vs. Payne was decided erroneously; the court, in its decision, 
assumed there was a distinction, in regard to the attorney's lien, 
between an action for damages purely unliquidated, and the actions 
in the cases cited in Tovery vs. Payne, 1 B. & Ad. 660. The 
following brief statement shows the character of the cases cited in 
Tovery vs. Payne, supra, and was actually decided : 

In Welsh vs. Hole, 1 Douglas 238, the compromise between the 
parties and the release of the defendant was, after judgment 
recovered, and after defendant had lain in jail two years. The 
plaintiff's attorney moved for a rule that the defendant pay his 
costs. The motion was denied ; the attorney had not given any 
notice to the defendant not to settle with the plaintiff. 
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Read vs. Dupper, 6 T. R. 361, was an action on contract, and 
the master, on a reference to him, awarded a certain sum to be 
paid to the plaintiff, together with costs. The plaintiff threatened 
to take the defendant in execution, and the latter paid the debt and 
costs to the former, after notice from the plaintiff's attorneys not 
to pay to the plaintiff himself, because their bill was not satisfied. 
The defendant was ordered to pay to the attorneys their costs. In 
Swain vs. Senate, 5 Bos. & Puller 99, an action on contract, the 
defendant's bail settled with the plaintiff, the defendant being at 
the time in prison, and the court allowed the attorney of the plain 
tiff to proceed by scire facias against the bail, to collect his costs, 
on the ground that the settlement was made to deprive the attor- 
ney of his costs ; the attorney had not given any notice not to 
settle. 

In Chapman vs. Sow, 1 Taunton 341, the attorney proceeded to 
judgment in the cause, after the parties had settled, and after being 
notified of the fact of the settlement. The settlement was made 
on the 24th of May, after interlocutory judgment and notice that a 
writ of inquiry would be executed on the 27th of May. The attor- 
ney had not given any notice of his lien, and there was no intent 
to defraud him proved. The judgment and execution were set 
aside, and a return of the money levied was ordered. 

In this connection, reference may be made to the cases of Cole 
vs. Bennett, and Barker vs. St. Quintin, infra. 

In Cole vs. Bennett, 6 Price 15, the plaintiff's attorney proceeded 
to judgment and execution, after a settlement had been made by 
the parties; his proceedings being regular, were sustained, the 
court holding, on the facts presented by the affidavits, that the 
settlement was collusive. 

Barker vs. St. Quintin, 12 Mees. & Wels. 441, merely decides 
that if a sheriff execute *a ea. sa. after the judgment is released 
and the plaintiff notifies him not to execute it, he is a trespasser : 
that, although the release was given in pursuance of collusion 
between the parties to deprive the attorney of his lien, the sheriff 
cannot, even under such circumstances, execute the ca. sa. at the 
instance of the attorney, to enable the latter to enforce payment 
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of his costs. That if the attorney is, in any way, to obtain the 
fruits of that judgment, it must be by an application to the equi- 
table jurisdiction of the court. The sheriff is treated as the mere 
agent of the plaintiff, and if he orders the sheriff not to arrest a 
party at his suit, he is a trespasser if he subsequently makes the 
arrest. 

This brief review of the cases cited in Tovery vs. Payne, shows 
that there is the distinction between them and that case, on which 
the court assumed to act in deciding the latter, and on account 
of which it refused relief to the attorney, notwithstanding the 
settlement was made after notice from the attorney forbidding it. 
But it is the only case within our observation, in which protection 
of the attorney has been refused on the ground on which the court 
there placed its decision. 

The late Supreme Court acted on this distinction, or on an 
analogous principle, in The People vs. Tioga 0. P., 19 Wend. 73 ; 
the court held that a chose in action for a tort merely personal, is 
not assignable so that a court of law will protect the assignee 
against the fraudulent discharge of the damages recovered in a 
suit prosecuted for such tort, although the tort-feazor accept the 
discharge with full knowledge of the assignment. From the report 
of that case, it would seem that judgment had been entered. 
See also 4 Duer 74. If this case is correctly decided, it is diffi- 
cult to understand how the attorney in the case before us acquired 
any lien upon the plaintiffs claim for damages, although he may 
be entitled to protection to the extent of his taxable costs. If an 
absolute assignment of the cause of action for value to a third 
person, would not confer any rights in respect to it which a court 
will protect, the attorney would not seem to be in any better con- 
dition in respect to the plaintiff's claim for damages, or capable of 
acquiring a more indefeasible interest in it. 

There is another and a stronger ground for rejecting the attor- 
ney's claim to such a right or property in the chose in action on 
which the suit is brought, that no settlement of the suit can be 
made except with him, and on payment to him of the moneys 
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agreed to be paid to effect the settlement, and by way of satisfac- 
tion for the damages claimed. 

To give such an effect to the agreement between him and his 
client, would be to treat him as a purchaser of the whole cause of 
action, if the recovery should not exceed $500 ; or of such interest 
in it as will equal the amount of his agreed compensation, if the 
recovery should exceed $500; and he would be so treated, although 
purchasing with a view to bring a suit upon the cause of action, 
thus purchased wholly or in part. 

The transaction thus viewed and construed, would be contrary 
to public policy, as well as in violation of a statute of the State, 
3 E. S. 478, § 58, [Sec. 71,] 5th edit. 

An attorney or solicitor is not permitted to contract with his 
client, previous to the termination of the suit, for a part of the 
subject-matter of the litigation, as a compensation for his services. 
Merritt vs. Lambert, 10 Paige 352, 358, and 2 Denio 607 ; 
Simpson vs. Lamb, 7 Ellis & Black. 84, 92-3. 

But, by the agreement between the plaintiff and his attorney in 
this case, the latter did not contract, in terms, for an interest in, 
or ownership of a part of the subject-matter of the litigation. It 
was thereby agreed that the attorney should receive from the 
plaintiff, and might " retain out of any moneys received, a sum 
equal to one-third of the amount recovered or received * * besides 
the taxable costs of suit * * ; his fee to be at least $500, unless 
nothing is received from the claim." 

His rights, as against the defendant, cannot be stronger than 
if he had contracted with his client for a third part of the entire 
recovery, or for the whole of it, if it did not exceed $500. He 
cannot by indirection acquire rights as against the defendant, or 
a control over the subject-matter of the litigation, which an 
express contract, stipulating for a like benefit and interest, would 
not confer. 

Our conclusion is, that the attorney in this case should be pro- 
tected for such amount of costs as would be taxable up to the time 
of the settlement, in case a recovery for over $50 had been then 
had, but that he has no rights which a court will protect in the 
27 
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plaintiff's claim for damages. The plaintiff had full power over 
the suit before trial, to settle the damages on such terms as he 
saw fit ; although if the settlement had heen made after judgment. 
and with a view to deprive the attorney of his costs and stipulated 
compensation, he might, perhaps, be protected for the whole 
amount of the agreed compensation, if the judgment was for a 
sum which would cover it. Rooney vs. Second Avenue Railroad 
Company, 18 N. Y. E. 368. 

We think it is clearly established, that the settlement in this 
case was collusive. It is clear, so far as the plaintiff is personally 
concerned, that he settled the suit with the view of cheating his 
attorney. The defendants settled, after a notice to them of the 
attorney's claim, forbidding a settlement with, or payment of any- 
thing to the party. What they agreed to pay and paid, they paid 
in disregard of this notice, and no one on behalf of the defendants 
testifies that it was not one of the objects of the settlement to 
get rid of paying costs which the attorney, as between himself and 
his client, had earned, and which it was anticipated he would 
collect from the defendants, as a matter of course, if the cause 
proceeded to trial. 

The attorney's services in a meritorious action, though for a 
tort merely personal, are as justly entitled to protection against 
fraudulent settlements by the parties, as if rendered in an action 
to recover the price of a chattel, or damages for converting it. 

And we are not satisfied, that if the attorney of record for 
Thomas, in the suit of The People vs. Tioga Com. Pleas, [supra,) 
had notified the defendant not to settle, except upon the terms of 
paying the costs to him, that a collusive settlement, like the one 
in that case, would have been permitted to defeat the attorney's 
claim for costs. We do not, therefore, follow the case of Tovery 
vs. Payne, (supra), not being satisfied that an attorney is not as 
much entitled to protection against collusive settlements in actions 
for unliquidated, as in those for liquidated damages. 

We think the order appealed from should be reversed and the 
order of discontinuance, (if one has been entered,) be vacated ; but 
with liberty to the defendants to re-enter an order of discon- 
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tmuance on paying the taxable costs of the plaintiff's attorney up 
to the time he had notice of the settlement of the action, on 
the adjustment thereof, by the Clerk, on two days' notice to the 
defendants, together with $10 costs of opposing the motion made 
at special term, the referees' fees on the reference ordered, and 
$10 costs of this appeal. 

This disposition of the matter will protect the attorney against 
a collusive settlement, to the utmost extent sanctioned by any 
adjudged case. It saves to him the costs, taxable in favor of a 
prevailing party against the adverse party, and protects the 
attorney's right to them, against a collusive settlement, whether 
made before trial or after judgment. The authorities support his 
claim to this extent and no further. 

It enforces the rule that a cause of action for a tort, merely 
personal, is not assignable, and the more important rule, that an 
attorney cannot be permitted to acquire, by contract made with 
his client pendente lite, or before suit brought, and with a view to 
bringing the suit, an interest in the subject-matter of the litigation, 
which the Court will protect against a settlement by the parties 
themselves made before trial. 

The order appealed from must be reversed, and the order of dis- 
continuance (if one has been entered) be vacated, but with liberty 
to enter an order of discontinuance on the terms above stated. 

Ordered accordingly. 

The lien of the attorney may be re- Lann vs. Church, 6 Maddock, 391 ; Bo- 

garded under two aspects ; I. General, zon vs. Bolland, 4 M. & C. 353. As 

II. Specific. Lord Cottenham, in the last case, ex- 

I. The general lien of the attorney ex- presses it ; " the lien upon the fund 
tends to all papers which he holds in a realized in the suit is confined to the 
professional capacity. Like other liens, costs of that suit. This is a lien which 
it depends upon possession of some in- the solicitor is entitled actively to en- 
strument belonging to the client, or of a force ; the right to retain a client's pa- 
sum of money, or other property to which pers till a bill is paid, is of a nature totally 
he is entitled. Thus he has no lien on a different. It applies to all his bills of 
fund in Court, decreed to his client, be- costs, but he cannot actively enforce, it. It 
yond his costs in the particular suit; he is merely a right to retain." Id. If he 
cannot claim from such fund the amount refuses to act for the client, it is of little, 
of other costs due to him in other suits, if any value ; Helsop t» Metcalf, 3 M 
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& C. 183 ; Caligrave vs. Manley, 1 T. & 
Rusv. 400 ; Cave vs. Martin, 2 Beav. 584, 
686 ; but if the client unreasonably cease 
to employ the solicitor, the latter need 
not afford any facilities to the client by 
the use of the papers ; Lord vs. Worm- 
lington, Jacob, 580. In Pennsylvania, 
the attorney is deemed to hare a right to 
defalcate or deduct rather than a lien ; 
Dubois' Appeal, 38 Penn. (2 Wright) 
231, (1861.) See Pope vs. Armstrong, 3 
Smedes & Marshall, 214. The general 
lien of the attorney upon papers depends 
wholly upon the fact that they are in 
possession : St. John vs. Diefendorff, 12 
Wend. 261. Accordingly it has been 
held that a creditor who has attached a 
judgment recovered in favor of the client 
has such a right as to prevail over the 
general lien of an attorney for the bal- 
ance due him from his client; Hought 
vs. Edwards, 1 Hurlstone & Norman, 171. 
"The lien exists by reason of posses- 
sion, and an attorney has no possession 
of a judgment," per Martin, B., 172. 

The principal rules governing this lien 
appear to be the following : 

1st. The claim must have arisen from 
professional employment; Worrall vs. 
Johnson, 2 Jao. & W. 218. In that case, 
it may be held for any general balance 
on account. Cases before cited ; also, 
Douglas, 104, 105, 238; Anon. 12 Mod. 
554; Mitchell vs. Oldfield, 4 T. R. 123; 
Ex parte Nesbitt, 2 Scho. & Lefroy, 279 ; 
1 M. & S. 535. No motion can be suc- 
cessfully made under the summary pro- 
cess of the Court for a delivery of the 
papers until the entire balance be paid; 
Dyer vs. Bowley, cited in Maugham on 
Attorneys, 305. 

2d. The lien is only commensurate 
with the right which the client, himself, 
has ; Hollis vs. Claridge, 4 Taunt. 807 ; 
so if the property in the papers is in a 
third person, the attorney cannot detain 



them for a debt due from the client; Ex 
parte Bush., 7 Vin. Ab. 74; Furlong vs. 
Howard, 2 Scho. & Lef. 115 ; Ex parte 
Nesbitt, 2 Id. 279 ; Hoare vs. Parker, 2 
Term R. 376. 

3d. If the papers be delivered for a 
specific purpose, no lien can be created 
beyond that purpose ; as if deeds are de- 
livered to the attorney, in order that he 
may exhibit them to another ; Balch vs. 
Symes, 1 Turner, 192 ; or to enable the 
attorney to draw a mortgage ; Lawson vs. 
Dickinson, 8 Modern R. 306. It would 
seem, however, that there must be some 
agreement or nnderstanding, that they 
were delivered for the special purpose 
only, or else the lien will attach ; Ex- 
parte Stirling, 16 Ves. Jr. 258. It is 
certain that if, after the object for which 
they were given has failed, the attorney 
is permitted to retain them, there is a 
general lien. Ex parte Pemberton, 18 
Ves. 282; 16 Id. 259. 

4th. The lien is subject to the equitable 
right of set-off between the plaintiff and 
the defendant. 2 Kent's Com. 641 ; St. 
John vs. Diefendorff, 12 Wendell, 261. 
This topic will be more fully noticed 
hereafter. 

5th. The lien may be waived when the 
attorney accepts security from his client. 
Cowell vs. Simpson, 16 Ves. Jr. 275. 

II. Specific Liens. — The lien which the 
attorney has upon any papers of his 
client, for specific professional service, 
is of this class. The principles which 
govern the case are those prevailing in 
other instances of liens for services ren- 
dered. Like the lien of a mechanic, it 
depends upon possession, and confers no 
right in the property, but only a right to 
retain it until the claim is satisfied. It 
will not be necessary to describe it more 
fully. There is, however, another lien 
of a particular character, growing out of 
the right of an attorney to make a claim 
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on the results, or the prospective results, 
of an action for his services and dis- 
bursements in that very action, which 
demands special notice. 

1. The nature of this lien. — It is said 
by Baron Parke, (Lord Wensleydale,) 
"* that the lien which an attorney is said 
to have on a judgment, (which is perhaps 
an incorrect expression,) is merely a 
claim to the equitable interference of the 
Court to have that judgment held as a 
security for the debt." Barker vs. St. 
Quintin, 12 M. & W. 440. This state- 
ment was adopted by the entire Court 
in Hough vs. Edwards, 1 H. & N. 171, 
(1856.) So that if the judgment was 
fraudulently and collusively released by 
the plaintiff with the intent to deprive 
the attorney of his lien, he cannot pro- 
ceed to issue execution, but is driven to 
his motion. Id. Applying to this defi- 
nition Lord Cottenham's distinction, in 
Bozon vt. Bolland, supra, between a 
general and specific lien, this result 
would be attained. A particular claim 
for costs, on the part of an attorney, 
furnishes a basis for an application for 
equitable relief. A general claim for 
costs permits no equitable relief, but the 
attorney must rely upon possession. The 
older authorities, however, hold that the 
attorney must, be deemed an equitable 
assignee of the judgment so far as to 
protect his claim for costs in the action 
in which judgment was obtained. See 
also Sherwood vs. Buffalo R. R. Co., 12 
How. Pr. R. 136; Haight vt. Holcomb, 
16 Id. 160, and cases cited. The recent 
English viewappears more philosophical, 
and in accordance with general princi- 
ples. See Wright vt. Cohleigh, 1 Foster, 
839. 

2. When, and under what circumstances, 
the Court will actively interfere in the attor- 
ney's behalf. 

A. After judgment. — The first case 
which is usually said to have established 



the right, is Welsh vs. Hole, 1 Douglas, 
237, per Parke, B., 12 M. & W. 451. 
The right, however, would seem to have 
been acknowledged at an earlier period. 
See 1 Douglas, 105. In addition to the 
authorities cited in the principal case, 
are Hart vs. Chapman, 2 Aiken Vt. 162; 
Foot vs. Tewkesberry, 2 Vermont, 97; 
Quimby vs. Quimby, 6 N. H. 79; Currier 
vt. Boston & Maine R. R., 37 N. H.223. 
It is entirely clear that notice should be 
given to the defendant, by the attorney, 
that he shall insist upon his so-called lien ; 
otherwise, a settlement made in good faith 
will be binding. Welsh vs. Hole, supra; 
Read vt. Tupper, 6 Term R. 361 ; People 
vs. Hardenbergh, 8 Johns. 259. It is 
not necessary, however, that the notice 
should be direct. Any information to 
which credit would ordinarily be given, 
will suffice. Currier vs. Boston & Maine 
R. R., supra ; Lake vs. Ingham, 3 Ver- 
mont, 158 ; Young vs. Dearborn, 7 Fos- 
ter, 324 ; Abel vs. Potts, 3 Esp. Cas. 242. 
The application, by the attorney, to 
vacate the satisfaction of the judgment, 
should be made at an early period. A 
delay of two years was held to be too 
long. Quimby vs. Quimby, supra. The 
extent of the lien was originally the tax- 
able costs : but in New York, since the 
code which allows the attorney to make 
an agreement with his client for com- 
pensation, the lien still exists, and is no 
longer measured by the costs. Rooney 
vs. Second Avenue R. R. Co., 4 Smith, 
368 ; Ward i>*. Syme, 9 How. Pr. R. 16. 
In California an opposite view seems to 
be entertained. Ex-parte Syle, 1 Cal. 
831 ; Mansfield vt. Dorland, 2 Id. 507. 
An attorney has the same lien upon an 
award as upon a judgment, especially 
where the cause still remains In Court or 
a judgment is entered upon the award. 
Ormerod vt. Tate, 1 East, 453. See also 
Hutchinson vt. Howard, 15 Vermont, 
544. 
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The lien of an attorney does not ex- 
tend to a case where he has recovered in 
equity, for his own client, land from a 
defendant. Smally vs. Clark, 22 Ver- 
mont, 598. The allowance of such a 
doctrine would establish an equitable 
lien or mortgage in opposition to general 
principles. S. C, overruling a dictum 
in Barnesley vs. Powell, Ambler R. 102. 
Nor can a married woman in those states 
where she cannot convey, without the 
concurrence of her husband, by her own 
act, bind her separate real estate to pay 
a solicitor for services or expenditures. 
Cozzens vs. Whitney, 3 Rh. Is. R. 79. 

The lien of the attorney is not to be 
established against the pre-existing 
rights of third persons. Walker vs. 
Sergeant, 14 Vt. 247. 

B. Before judgment. — As a general 
rule, the plaintiff must be regarded, dur- 
ing the progress of a suit, as having the 
control of it — as being dominus litis. 
Something like collusion must be shown 
in order to induce the Court to interfere. 
This principle has been held to be true 
even in the case of pauper plaintiffs. It 
was strongly urged to the Court that in 
these cases, as the attorney always 
ldoked to the result of the action for his 
recompense, a settlement without the 
attorney's knowledge must be collusive. 
It was held that this view could not be 
taken, and as no actual collusion was 
proved, the Court refused to set aside the 
release which had been given. Jones vs. 
Bonner, 2 Exch. 229 ; Wright vs. Bur- 
rows, 3 C. B. 343 ; Francis vs. Webb, 7 
C. B. 731. In other cases it is still more 
clear. In Jordan vs. Hunt, 3 Dowl. P. 
C. 666, Parke, B., says: "It is quite 
competent to parties to settle actions be- 
hind the backs of the attorneys, for it is 
the client's action and not the attorney's. 
It must be shown affirmatively that the 
settlement was effected with the view 
of cheating the attorney of his costs." 



Archbold's Practice, 8th ed., 1, 108; 1 
Broom's Practice, 192; Nelson vs. Wilson, 
6 Bingh. 568 ; Clark vs. Smith, 1 D. & L. 
960; Anon., 1 Dowl. P. C. 173. If posi- 
tive collusion is not shown, notice to the 
defendant not to settle is, at all events, 
necessary to create the right on the part 
of the attorney. If a settlement be made 
subsequent to notice, it ought usually to 
be treated as made by collusion. 

The later English decisions and au- 
thorities would seem to throw some doubt 
upon the distinction taken in Ex parte 
Hart, 1 B. & Ad. 660, or in respect to 
actions of tort for unliquidated damages. 
Thus Jones vs. Bonner, 2 Exch. 229, 
was an action of trespass, and it was 
remarked that the interference of the 
Court was a matter of discretion under 
the circumstances of each particular 
case. Mr. Cross, in his work on Liens, 
says, that a settlement in an action for 
unliquidated damages is valid, unless 
there be actual fraud, surprise, or misrep- 
resentation, p. 230. Mr. Broom, how- 
ever states the rule in the following 
language, " Where the action is for dam- 
ages purely unliquidated, and there has 
been no surprise or misrepresentation in 
the case, the Court will not, it seems, in- 
terfere on behalf of the plaintiff's attor- 
ney, although notice has been given that 
a settlement must not be made." This 
Bhows that the case is not considered 
decisive. 1 Broom's Practice, 192. The 
case of Ex parte Hart is, however, cited 
with approbation in Hutchison vs. Pet- 
tis, 18 Vermont, 614. If Baron Parke's 
view of the nature of the (so called) 
attorney's lien is substantiated, many of 
the objections to enforcing it in this class 
of cases will be obviated. In each case 
the question must come before the Court, 
and in the exercise of a sound discretion 
that which is just may be done. 

It is well settled that the Court will 
not actively aid a party to effectuate a 
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settlement, who has not acted in good 
faith towards the attorney. Young vs. 
Dearborn, 7 Foster, N. H. 324, and cases 
cited. The attorney of the defendant has 
no such interest in the suit as to prevent 
parties from compromising it without his 
consent. His right bears no resemblance 
to the lien of the plaintiff. Quested vs. 
Collis, 10 M. & W. 19. 

A distinction of some importance has 
been recently taken in respect to the 
right of a client to transfer his interest 
to his attorney pendente lite. He cannot 
make an actual sale ; Simpson vs. Lamb, 
7 E. & B. 84; but he can assign his 
interest by way of security for services 
actually rendered. Anderson vs. Rad- 
cliffe, Ell. Bl. & Ell. 805 ; S. C. in the 
Exchequer Chamber, Radcliffe vs. Wat- 
kin, Id. 817. In both cases verdicts had 
been recovered. The last case was an 
action of ejectment. It was held that 
the "champerty" acts did not affect the 
transaction. 

C. States of the Union in which the lien 
of the attorney is rejected. — Attorneys have 
no lien in Missouri; Fressell vs. Hale, 
18 Misso. 18 ; nor in Indiana ; Hill vs. 
Brinkley, 10 Indiana, 102 ; nor in Mas- 
sachusetts or Maine at common law. In 
these two latter states it exists by statute. 
Decisions are to be found in Potter vs. 
Mayo, 3 Greenl. 34; Stone vs. Hyde, 22 
Maine, 318 ; Gammon vs. Chandler, 30 
Maine, 152; Hobson vs. Watson, 34 
Maine, 20. The effect of the statute is 
to give a lien without notice. There is 
now no lien in California; and the de- 
cisions in Pennsylvania are apparently 
conflicting. Walton vs. Dickerson, 7 Barr, 
376; Balsbaugh vs. Frazer, 19 Penn. 95; 
and Dubois' Appeal, 38 Penn. 231. 

3. The equitable right of set-off. — The 
decisions of the Courts in England were 
for a long time at variance upon the 
question whether the attorney's lien was 
subject to the equitable right of set-off 



between the parties. The King's Bench 
protected the lien of the attorney ; the 
Court of Common Pleas and Chancery 
rendered it subordinate to the right of 
set-off. The decisions are too numerous 
to be cited. But now, by general rule, 
16 Vict. 1853, no set-off can be allowed 
to the prejudice of the attorney's lien. 
Simpson vs. Lamb, 7 E. & B. 90; 4 
Bligh N. S. 604; 1 Dowl. Prac. 196; 
3 Id. 638. The New York decisions have 
favored the doctrine of the English Com- 
mon Pleas. Spence vs. White, 1 John- 
son's Cases, 102 ; Sheppard vs. Watson, 
3 Caines, 165; Porter vs. Lane, 8 Johns. 
357. Chancellor Walworth held that 
when a suit was brought in equity to 
compel a set-off of a judgment recovered 
in a different action, the Court would 
protect the attorney's lien, taking a dis- 
tinction between claims arising in the 
same suit and in different suits ; Dankin 
vs. Vandenburgh, 1 Paige, 622 ; Gridley 
vs. Garrison, 4 Paige, 647. The distinc- 
tion was overruled in Nicoll vs. Nicoll, 
16 Wend. 446, on account of the express 
language of the statutes of set-off. But 
when a motion is made to the discretion 
of the Court, the attorney's lien will be 
protected. Id. ; Simpson vs. Lamb, 7 E. & 
B. 88. The cases in New York, following 
Nicoll vs. Nicoll, are disapproved in Cur- 
rier vs. Boston & Maine R. R. Co., 37 N. 
H. 223, and seem contrary to principle. 

It is well settled that if the judgment 
npon which an attorney has a lien, is 
assigned, the assignee takes it, cum onere, 
and must satisfy the attorney's claim. 
In regard to the lien on an appeal, see 
Shank vs. Shoemaker, 4 Smith, 489. 

4. Remedies. — In case of a collusive 
settlement before judgment, a proper 
remedy is to proceed with the suit. Tal- 
cott vs. Bronson, 4 Paige, 501 ; Swain 
vs. Senate, 5 B. & Pull. 99. The recent 
English practice is to move to set the re- 
lease aside. Jones vs. Bonner, 2 Excheq 
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229. In case of collusive settlement after ral subject see Cross, Montague, and 

judgment, a motion may be made to Whitaker on Liens ; Maugham & Merri- 

vacate the satisfaction. Kooney vs. Se- field on Attorneys, &o. Also, an elabo 

cond Avenue B. E. Co., 4 Smith, 368. rate case, McDonald vs. he Boy Napier 

For additional authorities on the gene- 14 Georgia, 89. T. W. D. 



In the Imperial Court of Paris, (Second Chamber.)* 
Mons. Eugene Laenet, Presiding. January 6, 1862. 

SUCCESSION OF GOUEIE. 

1. The inheritance, whether testamentary or from intestacy of a foreigner, and 
especially of an American of the United States, not domiciled in France, must 
be regulated as to personal property existing in France, without excepting the 
loans of the State by the law of the country where the foreigner's domicile was, 
and where, consequently, his inheritance was unobstructed. 

2. This rule, founded upon the maxim mobilia sequuntur personam, has no exception, 
except where Frenchmen interested as heirs in the inheritance of a foreigner, 
have to defend themselves as to property existing in France against dispositions 
or statutes contrary to some one of the essential and fundamental rights rendered 
sacred by French legislation, such as the legal reservation, the prohibition of 
substitutions, &c. ; in which case the right of deduction created by Article 2, of 
the law of July 14th, 1819, is open to them. 

3. Especially: The widow of a citizen of the state of Pennsylvania, married 
agreeably to the law of that State, which 13 also that of the inheritance, and 
endowed by virtue of its matrimonial law, with one-half of all the personal pro- 
perty of her husband, has a right to demand in France in opposition to a French 
universal legatee, the transfer, by virtue of this title, of the one-half of a rente 
inscribed upon the great book of the public debt. (Treaty of Eeciprocity between 
France and the United States of September 15th, 1853.) 

Andrew Gourie*, otherwise called Boutard, a Frenchman, left 
Fontainbleau, his native city, in 1812, and went to settle in 
America, where he practised medicine for a long time. Being a 
naturalized citizen of Pennsylvania, in 1850 he married an Ameri- 
can, at Philadelphia, the place of his domicile, and died there in 
1857, leaving a will in his own handwriting, wherein he appointed 
his sister, Octavie Gourie*, a Frenchwoman, his universal legatee, 
Anna Fisher, his widow, legatee of one-third of all his property, 



1 Translated and condensed from the Gazette des Tribunaux of January 23d, 
1862, by W. D. 



